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DEFENDANTS’ MOTION TO DISMISS PLAINTIFFS’  
AMENDED COMPLAINT 

 
Defendants Ruth Johnson, in her official capacity as Michigan’s Secretary of 

State, and Michael Fildey, in his individual capacity, by and through their attorney 

Ann M. Sherman,  Assistant Attorney General, respectfully request that this Court 

dismiss the claims against them.  Defendants say in support: 
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 1)   Matwyuk’s claims for declaratory relief based on a facial overbreadth 

and vagueness challenge should be dismissed under Fed. R. Civ. P. 12(b)(1) because 

he lacks standing, the claims are moot, and he has filed to meet the grounds for 

declaratory relief. 

 2)  Matwyuk’s claims for money damages against Fildey in his individual 

capacity should be dismissed under Fed. R. Civ. P. 12(b)(6) because Fildey is 

entitled to qualified immunity since the law was not clearly established.  On these 

facts, this Court should not reach a determination as to whether the Department of 

State violated Matwyuk’s speech or due-process rights. 

3)   DeVarti’s claims for declaratory relief based on facial and as-applied 

overbreadth and vagueness challenges should be dismissed under Fed. R. Civ. P. 

2(b)(6) because challenged statutory language is not overbroad or vague facially or 

as applied to DeVarti.  

4)   DeVarti’s claim for permanent injunctive relief should be dismissed 

because he has not met the grounds for such relief. 

5) DeVarti’s claim for money damages against Fildey in his individual 

capacity should be dismissed because Fildey is entitled to qualified immunity. 

6) Counsel for the moving Defendants certifies that she contacted 

Plaintiffs’ counsel in good faith to seek concurrence in the relief sought herein and 

her request was denied, thereby necessitating this motion.   
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WHEREFORE, for the reasons stated in this motion and the accompanying 

brief in support, Defendants Ruth Johnson and David Fildey respectfully request 

that this Court dismiss in its entirety all claims against them. 

       Respectfully Submitted, 

 
       BILL SCHUETTE 
       Attorney General  
 

s/Ann M. Sherman 
Ann M. Sherman (P67762) 
Assistant Attorneys General 
Attorneys for Defendants  
P.O. Box 30736 
Lansing, Michigan  48909 
517.373.6434  
Email: shermana@michigan.gov  
P67762 

Dated:  December 5, 2013 
 
 

CERTIFICATE OF SERVICE 
 
I hereby certify that on December 5, 2013, I electronically filed the above document 
with the Clerk of the Court using the ECF System, which will provide electronic 
copies to counsel of record and via U.S. Mail to all non-ECF participants. 

 
s/Ann M. Sherman 
Ann M. Sherman (P67762) 
Assistant Attorney General 
P.O. Box 30736 
Lansing, Michigan  48909  
517.373.6434  
Email: shermana@michigan.gov  
P67762 
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CONCISE STATEMENT OF ISSUES PRESENTED 

1. Should Matwyuk’s claims be dismissed where 

A. He lacks standing to bring his claim for declaratory 
relief because he has already received his personalized 
plate and the alleged injury is not likely to recur; the 
claim is moot because his alleged injury is purely 
speculative and he has not demonstrated that he 
would benefit from the requested relief; and he has 
failed to meet the grounds for such relief?  

B. David Fildey is entitled to qualified immunity as to the claim for 
money damages because the law is not clearly established? 

2. Should DeVarti’s claims be dismissed where 

A. He has not met the grounds for permanent injunctive relief and 
the challenged law is not unconstitutional facially or as-applied? 

B. David Fildey is entitled to qualified immunity as to the claim for 
money damages?  
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STATEMENT OF FACTS 

Matwyuk’s Amended Complaint recounts the initial denial of his request for 

a personalized license plate bearing the letter/number configuration “INF1DL” and 

acknowledges he was issued the plate.  The timing of the issuance is important.  

While meeting with Department of State officials on another matter on the 

morning of September 11, 2013, the ACLU alerted Department officials that they 

were going to be sued over their denial of Matwyuk’s requested license plate.  (Ex. 

1, Wartella aff at ¶ 3).  The officials knew nothing of the matter but agreed to look 

into it.  (Id.).  Cursory investigation revealed that the Department had already 

issued a similar plate and that the denial of Matwyuk’s plate had been an 

administrative oversight.  (Id. at 4, 5).  By September 13th—three days before the 

summons was returned executed (R. 6) and four days before the Department 

received service of Matwyuk’s complaint0F

1—the Department of State had made an 

administrative decision to correct the oversight, processed Matwyuk’s INF1DL 

plate, and communicated to Matwyuk that the plate had been issued.  (Id. at ¶¶ 4, 

5, 6).  The plate was mailed September 19, 2013 and delivered by UPS on 

September 20, 2013 at 9:24 a.m.  

Bill Kordenbrock, the Department’s chief legal counsel, also informed the 

ACLU by telephone at approximately 3:30 p.m. on September 13, 2013—again, 

days before the Department received service of the Complaint—that the plate had 

1 Matwyuk’s complaint was filed with the court on September 11, 2013 (R. 1.) but 
the complaint was not signed for at the post office until September 16, 2013 and 
was not received by the Department until September 17, 2013.   
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been issued to correct an administrative oversight.  (Id at ¶ 5).  Despite this 

knowledge, at approximately 4:17 p.m. on the same day, the ACLU informed 

Kordenbrock that they were proceeding with a lawsuit because they wanted to 

challenge the law.  (Id.)   

Matwyuk file his complaint, (R. 1), whereafter Defendants filed a motion to 

dismiss. (R. 9, 10.)  Matwyuk then filed a response (R. 11, 12) and on the same day 

an amended complaint was filed that added DeVarti as a Plaintiff (challenging 

denial of a personalized plate bearing the letters “WAR SUX”) and dropped 

Matwyuk’s claim for injunctive relief and as-applied claim for declaratory relief.  (R 

14.)  This Court dismissed as moot Defendants’ motion to dismiss the original 

complaint.  (R. 18.)     

 

ARGUMENT 

This Court should separately decide Matwyuk’s and DeVarti’s claims because 

they are postured differently and vary factually. 

A. Matwyuk lacks standing to bring his claims for declaratory 
relief, the claims are moot, and he has not met the grounds for 
such relief.  

Matwyuk brings facial overbreadth and vagueness challenges based on the 

denial of his “INF1DL” personalized license plate and seeks declaratory relief on the 

facial challenges and compensatory or nominal damages against Fildey in his 

individual capacity.  (R. 14, Am. Compl., ¶¶ 61, 64, “Prayer for Relief” “e”.)  

Matwyuk does not seek a declaratory judgment that the statute was 

unconstitutional as applied to him.  (R. 14, ¶¶ 66, 68.)  Matwyuk’s claims for 
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declaratory relief should be dismissed based on Fed. R. Civ. P. 12(b)(1) because he 

lacks standing, the claims are moot, and he has not met the grounds for such relief.  

His claim for money damages against Fildey should be dismissed based on Fed. R. 

Civ. P. 12(b)(6) because Fildey is entitled to qualified immunity. 

1. Matwyuk lacks standing to bring his claims for 
declaratory relief. 

To invoke the subject matter jurisdiction of an Article III federal court, 

individual plaintiffs must establish 1) an injury-in-fact that is concrete and 

particularized, not conjectural or hypothetical; 2) causation; and 3) redressibility.  

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992).  Even in the First 

Amendment context where actual harm to individual values of an abstract or 

esoteric nature can provide the basis for standing, plaintiffs must still allege more 

than an abstract injury.  Briggs v. Ohio Elections Com’n, 61 F.3d 487, 491 (6th Cir. 

1995).  Matwyuk lacks standing to bring his claims. 

The injury requirement is key to assuring an actual dispute between adverse 

litigants, instead of the court being asked for an advisory opinion.  Moreover, a 

plaintiff seeking declaratory relief must show a likelihood of future harm.  Lujan, 

504 U.S. at 112 (plaintiffs who had taken trips abroad in the past and their desire 

to return in the future—“some day”—did not have standing to challenge endangered 

species law); City of Los Angeles v. Lyons, 461 U.S. 95, 11 (1983) (plaintiff who had 

been subjected to a chokehold did not have standing because he could not 
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demonstrate that he was likely to suffer future injury from the use of the 

chokeholds by police officers).  

Here, Matwyuk is essentially asking this Court for an advisory opinion as to 

the constitutionality of a state statute, as he cannot demonstrate a likelihood of 

future harm.  Matwyuk’s controversy with the Department of State had already 

been resolved days before Defendant was served with this Complaint; thus, he 

lacked the requisite personal interest.  Despite this, as the ACLU explained when 

advised that the oversight had been corrected, Matwyuk was going ahead with the 

lawsuit because they wanted to challenge the law.  (Ex. 1, Wartella aff., ¶ 5).  

Judicial efficiency is not served where Matwyuk’s future injury is wholly 

speculative and he has only an ideological stake in the outcome.   

Nor can Matwyuk demonstrate that he would benefit from facial invalidation 

of the challenged statute.  See Warth v. Seldin, 422 U.S. 490, 505-506 (1973) 

(plaintiffs lacked standing because they could not demonstrate that the requested 

housing relief would benefit them); Simon v. Eastern Kentucky Welfare Rights Org. 

426 U.S. 26, 45-46 (1976) (plaintiffs lacked standing because it was “purely 

speculative” whether victory would result in them receiving the desired hospital 

care).  It is wholly speculative that he will apply for and be denied another 

personalized license plate, especially one with a social or political message such as 

INF1DL.  Matwyuk’s claims for declaratory relief should be dismissed for lack of 

standing. 
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2. Matwyuk’s facial claims are moot. 

Matwyuk’s facial challenges are moot.  “‘A federal court has no authority to 

render a decision upon moot questions or to declare rules of law that cannot affect 

the matter at issue.’”  United States v. City of Detroit, 401 F.3d 448, 450 (6th Cir. 

2005) (quotation omitted).  Moreover, the rationale underlying overbreadth and 

vagueness challenges is to safeguard rights for the future, not to remedy past 

violation or restrictions.  See Massachusetts v. Oakes, 491 U.S. 576, 582-84 (1989). 

While a defendant’s voluntary cessation of a challenged practice does not 

deprive a federal court of its power to determine whether that practice was 

constitutional, it can moot a case “if subsequent events made it ‘absolutely clear 

that the allegedly wrongful behavior could not reasonably be expected to recur.’”  

Friends of the Earth, Inc. v. Laidlaw Envt’l. Servs. (TOC) Inc., 528 U.S. 167, 189 

(2000).  There must be a “reasonable expectation that the same complaining party 

would be subjected to the same action again.”  Weinstein v. Bradford, 423 U.S. 147, 

149 (1975) (emphasis added).  Likewise, a case can be moot where interim relief or 

events have completely and irrevocably eradicated the effects of the alleged 

violation.  Los Angeles County v. Davis, 440 U.S. 625, 631 (1979).   

Significantly, the “‘cessation of the allegedly illegal conduct by government 

officials has been treated with more solicitude by the courts than similar action by 

private parties.’”  Ammex, Inc v Cox, 351 F.3d 697, 705 (6th Cir. 2003) (citation 

omitted).  Indeed, self-correction by government officials “provides a secure 

foundation for dismissal based on mootness so long as it appears genuine.”  Mosley 

v. Hairston, 920 F.2d 409, 415 (6th Cir. 1990) (citation omitted); see also 
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Brandywine v. Richmond, 359 F.3d 830, 836 (6th Cir. 2004) (holding that the 

defendant city’s passage of an amendment to a development ordinance provided 

sufficient assurance that the earlier amendment would not be re-enacted).  

Communications regarding a cessation of the challenged activity may also 

demonstrate both that the self-correction is genuine and that the challenged 

activity is not expected to reoccur.  See Iron Arrow Honor Society v. Heckler, 464 

U.S. 67, 69-70 (1983) (holding that a third party non-defendant university’s letter to 

the courts and members of an all-male organization stating that the society could 

return as a university organization only if it complied with nondiscrimination 

policies was sufficient to demonstrate that additional enforcement actions were not 

needed and mooted the case).   

Here, the Department voluntarily ceased the challenged action—which it 

acknowledged was an administrative oversight—as soon as it was made aware of it.  

Three days prior to the summons having been executed, Matwyuk had been issued 

the license plate he requested, had been notified by phone that the license plate had 

been issued, and the ACLU was also notified that the administrative oversight had 

been corrected.  (Ex. 1, Wartella aff at ¶¶ 4, 5; R. 6).   

Moreover, given the deference to voluntary cessation by government officials, 

Ammex, 351 F.3d at 705, the allegedly wrongful behavior is not unlikely to reoccur.  

This is especially true since the Department had previously issued a similar 

“INFIDL” plate.  That past issuance and the Department’s rapid correction of its 

administrative error together demonstrate that the Department does not selectively 
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deny personalized plates based on viewpoint.  And the Department’s follow-up calls 

to both Matwyuk and the ACLU demonstrate that additional enforcement action is 

not needed.   

On these facts, there is no further relief to be granted by this Court.  Instead, 

the exercise of federal authority would amount to an unnecessary federal ruling on 

a state statute and thus usurp the authority properly reserved to the states.  See 

Firefighter’s Local 17834 v. Stotts, 467 U.S. 561, 596 (1984) (Blackmun, J., 

dissenting) (a central purpose of the mootness doctrine is to avoid an unnecessary 

ruling on the merits).  Matwyuk’s claim for declaratory relief should be dismissed as 

moot. 

3. Matwyuk has not met the grounds for declaratory relief. 

Matwyuk has not met the grounds for declaratory relief.  The Sixth Circuit 

has adopted a five-factor test to determine when a district court should exercise 

jurisdiction over a declaratory judgment: (1) whether the judgment would settle the 

controversy; (2) whether the declaratory judgment action would serve a useful 

purpose in clarifying the legal relations at issue; (3) whether the declaratory remedy 

is being used merely for the purpose of “procedural fencing” or “to provide an arena 

for a race for res judicata”; (4) whether the use of a declaratory action would 

increase the friction between our federal and state courts and improperly encroach 

on state jurisdiction; and (5) whether there is an alternative remedy that is better 

or more effective.  Grand Trunk Western RR Co. v. Consol. Rail Corp, 746 F.2d 323, 

326 (6th Cir. 1984) (internal citation omitted).   
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Applying this test, as to factors 1 and 2, the controversy was settled and 

Matwyuk and the ACLU were notified of that resolution before Defendants were 

served with this lawsuit.  So the requested declaratory relief would neither settle a 

controversy nor clarify legal relations between the parties.  As to factor 4, Matwyuk 

is asking this Court for an advisory opinion as to the constitutionality of a state 

statute.  This improperly encroaches on state court jurisdiction. Thus, three of the 

five factors counsel against the exercise of declaratory judgment. 

B. Fildey is entitled to qualified immunity on Matwyuk’s money 
damages claim. 

 “[T]he basic purpose of the § 1983 damages ‘is to compensate injured persons 

for their actual harm.’”  Frontier Ins. Co. v. Blaty, 454 F.3d 590, 600-601 (2006) 

(citing Memphis Community Sch. Dist. v. Stachura, 477 U.S. 299, 307 (1986)).  But 

Matwyuk does not otherwise have a constitutionally-protected property interest in a 

personalized license plate, as state license plates are “deemed to be the property of 

the State of Michigan.”  Mich. Comp. Laws §§ 257.259(a) & 257.803(b).  Tuttle v. 

Terri Lynn Land, No. 10-11221, 2010 WL 2232210 (E.D. Mich. May 27, 2010) 

(attached as Exhibit 2).  And even if he had a property interest in a personalized 

plate, it is de minimis.  Id.  (noting that an individual whose personalized plate had 

been taken back by the Michigan Secretary of State was not deprived of his ability 

to drive, not denied the use of a vanity plate generally, and suffered no pecuniary 

damage); see also Perry v. McDonald, 280 F.3d 159, 174 (2d Cir 2001) (noting in 

dicta that the interest in a preferred set of vanity plates “does not appear to be as 

significant as, for example, the loss of income or public-assistance benefits”).  Thus, 
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Matwyuk’s only possible source of money damages would be a temporary First 

Amendment deprivation.  In any event, Fildey is entitled to qualified immunity.   

Qualified immunity protects government officials performing discretionary 

functions from liability for civil damages).  Harlow v. Fitzgerald, 457 U.S. 800, 813 

(1982).  The doctrine of qualified immunity affords protection against individual 

liability for civil damages when state employees have not violated a clearly 

established statutory or constitutional right of which a reasonable person would 

have known.  See Mitchell v. Forsyth, 472 U.S. 511, 530 (1985).  At a fact-specific 

level, the contours of the right at issue “must be sufficiently clear that a reasonable 

official would understand that what he is doing violates that right.”  Anderson v. 

Creighton, 483 U.S. 635, 640 (1987); Cope v. Heltsley, 128 F.3d 452 (6th Cir. 1997).   

  Under federal law, qualified immunity provides “ample room for mistakes in 

judgment.” Hunter v. Bryant, 502 U.S. 224, 229 (1991).  Indeed, it protects “all but 

the plainly incompetent or those who knowingly violate the law.”  Malley v. Briggs, 

475 U.S. 335, 341 (1986).  This generous accommodation for reasonable error exists 

because “officials should not err always on the side of caution” for fear of being sued.  

Hunter, 502 US at 229; Brosseau v. Haugen, 543 U.S. 194, 198 (2004).  

This Court utilizes a two-part inquiry when determining whether an official is 

entitled to qualified immunity:  “whether, considering the allegations in a light most 

favorable to the [plaintiff], a constitutional right has been violated, and . . . whether 

that right was clearly established.”  Everson v. Leis, 556 F.3d 484, 494 (6th Cir. 

2009) (citation omitted).  Courts may decide which prong of the inquiry to consider 
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first.  Pearson v. Callahan, 555 U.S. 223, 232, 241 (2009).  The plaintiff bears the 

burden of proving a defendant is not entitled to qualified immunity.  Ciminillo v. 

Streicher, 434 F.3d 461, 466 (6th Cir. 2006). 

1. This Court should decline to reach the constitutional 
issue. 

Applying this rubric, this Court should not reach a determination as to 

whether Fildey’s temporary denial of the INF1DL license plate violated Matwyuk’s 

constitutional rights because Fildey’s initial decision to deny Matwyuk’s license 

plate did not violate any clearly established law.  Pearson recognized the rule 

against deciding constitutional issues where an alternative basis exists.  555 U.S. at 

232, 241.  

 Following the Supreme Court’s lead, this Court has declined to decide a 

constitutional issue where the case is more appropriately resolved on some other 

basis.  See e.g., Flying Dog Brewery, LLLP v. Michigan Liquor Control Com’n, Case 

No. 1:11-CV-307 (W.D. Mich, June 28, 2012) (declining to reach the issue of whether 

administrative commissioner’s initial determination to deny plaintiff’s application 

for a license to sell its “Raging Bitch” beer in Michigan violated the plaintiff’s First 

Amendment rights because it concluded that the commissioner did not violate any 

clearly established law) (attached as Exhibit 3).   Here, as this Court has recognized 

on similar facts, such a decision on the merits “would amount to an advisory opinion 

in an area of law that continues to evolve . . . .”  See id. (Ex. 3).  This court should 

proceed to the second prong of the test. 
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2. There is no clearly established law governing Fildey’s 
actions. 

There is no case law precedent from the Supreme Court, the Sixth Circuit, or 

this Court addressing whether personalized license plates are government or 

private speech and, therefore, whether a state official violates an individual’s 

clearly established right by denying any such plate.  Although the Sixth Circuit has 

determined that specialty license plates—which differ from personalized plates in 

origin and design and typically allow for picture plates or words identifying various 

organizations and causes—are government speech, it is not entirely clear whether 

that analysis would apply to personalized plates.  And notably, there is a circuit 

split on the issue, with the Sixth Circuit as the only Circuit to construe these 

specialty plates as government speech.   

a. The Sixth Circuit construes specialty plates 
differently than other circuits. 

In ACLU of Tennessee v. Bredesen, 441 F.3d 370, 375, 378-379 (6th Cir. 2006), 

cert denied 548 U.S. 906 (2006), the Sixth Circuit held that Tennessee’s “Choose 

Life” specialty license plate did not violate the First Amendment because it was 

government speech even if the State utilized private entities to disseminate its 

message.  Although the Fourth Circuit had already held to the contrary, Breseden 

pointed out that” following the Fourth Circuit's lead in this case would invalidate 

wide swaths of previously accepted exercises of government speech.”  Id. at 380. 

The Breseden holding is consistent with a recent Sixth Circuit Establishment 

Clause case, Freedom From Religion Foundation, Inc., v. City of Warren, 707 F.3d 

686 (2013), which appears to widen the scope of what constitutes government 
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speech.  There, the Court held that because the city “effectively control[led] the 

message [of a seasonal display], it was the government, not the donors of the 

monuments or anyone else, that spoke.” Id. at 695 (citing Pleasant Grove City, Utah 

v. Summum, 555 U.S. 460, 472 (2009)).  The Court specifically noted that the public 

reasonably interprets “privately financed and donated monuments that the 

government accepts and displays to the public on government land” as conveying 

the government’s views.    

 But most circuits have held that specialty plates are a private speech forum. 

See Planned Parenthood of South Carolina, Inc v. Rose, 361 F.3d 786, 793 (4th Cir. 

2004) (mixture of government speech and private speech); Choose Life Illinois, Inc. 

v. White, 547 F.3d 853 (7th Cir. 2008) (nonpublic forum); Roach v. Stouffer, 560 F.3d 

860, 868 (8th Cir. 2009) (private speech); Arizona Life Coalition, Inc. v. Stanton, 515 

F.3d 956, 967 (9th Cir. 2008) (private speech in a limited public forum).  And the 

U.S. Supreme Court has never recognized or developed an applicable standard for 

“mixed speech” (government and private).  See Mixed Speech:  When Speech Is Both 

Private and Governmental, 83 N.Y.U. L. Rev. 605, 608, June 2008. 

This is not surprising since courts and commentators alike have recognized 

that the government-speech doctrine is complicated and still evolving.  See Johanns 

v. Livestock Marketing Ass’n, 544 U.S. 550, 574 (2005) (Souter, J., dissenting) (“The 

government-speech doctrine is relatively new, and correspondingly imprecise.”); 

Specialty License Plates and the First Amendment, 123 Harv. L. Rev. 1291, 1291, 

March 2010  (“specialty license plates constitute a hybrid speech category—a 
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classification as yet unrecognized by the Supreme Court—in which both private and 

government speech interests are weighty enough to demand simultaneous 

recognition by the courts.”); License to Discriminate”: ‘Choose Life’ License Plates 

and the Government Speech Doctrine, 8 Nev. L.J. 765, 767, 2008  (“[C]ourts have not 

fully developed some complicated aspects of the doctrine, including how it interacts 

with the First Amendment rights of private citizens.”). 

b. Personalized license plate case law from other 
jurisdictions is inconsistent. 

Added to the confusion, other jurisdictions differ in how they characterize 

personalized license plates.  Compare Byrne v Rutledge, 623 F.3d 46 (2d Cir. 2010) 

(holding that vanity plates are a nonpublic forum) with Katz v. Dep’t of Motor 

Vehicles, 108 Cal. Rptr. 424, 428 (Cal. App. 1973) (rejecting the argument that 

California’s program of personalized license plates was a forum for the free 

expression of ideas) & Kahn v Dep’t of Motor Vehicles, 20 Cal. Rptr. 2d 6 (Cal. 

App.1993) (same).  

In short, the law regarding personalized plates is not clearly established, 

especially in this Circuit, such that a reasonable official in Fildey’s position would 

have known that his initial denial of Matwyuk’s “INF1DL” plate violated 

Matwyuk’s constitutional rights.  Because Matwyuk has failed to demonstrate that 

Fildey violated any “clearly established law,” Fildey is entitled to qualified 

immunity.  Matwyuk’s money damages claim against Fildey should be dismissed.  
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II. DeVarti’s claims should be dismissed. 

DeVarti brings facial and as-applied overbreadth and vagueness challenges 

based on the denial of his WAR SUX vanity plate, and seeks declaratory and 

permanent injunctive relief and money damages against Fildey in his individual 

capacity.  (R. 14, Am. Compl., 61, 64, 66, , 68, Relief Requested “d” & “e”.)  DeVarti’s 

claims for declaratory and injunctive relief should be dismissed because he has not 

met the grounds for such relief and because the challenged provision is not 

overbroad or vague, facially or as applied to him.  And Fildey is entitled to qualified 

immunity on the money damages claim. 

A. The claims for declaratory and injunctive relief should be 
dismissed because DeVarti has not met the grounds for 
permanent injunctive relief and the challenged statute is not 
unconstitutional facially or as-applied. 

1. DeVarti has not met the grounds for permanent 
injunctive relief. 

“There is no power the exercise of which is more delicate, which requires 

greater caution, deliberation, and sound discretion, or more dangerous in a doubtful 

case, than the issuing an injunction[.]”   Detroit Newspaper Publishers Ass’n v. 

Detroit Typographical Union No. 18, Intern. Typographical Union, 471 F.2d 872, 

876 (6th Cir. 1972).  To be entitled to permanent injunctive relief, a plaintiff must 

show (1) he has suffered irreparable injury; (2) remedies available at law, such as 

monetary damages, are inadequate to compensate for that injury; (3) considering 

balance of hardships between plaintiff and defendant, remedy in equity is 
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warranted; and (4) the public interest would not be disserved by permanent 

injunction.  eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388 (2006).  

Applying these factors, this is a doubtful case where a permanent injunction 

enjoining the Department from enforcing the “connotation offensive to good taste 

and decency provision” is not warranted.  First, the strength of DeVarti’s First 

Amendment rights to speech on a personalized license plate is questionable at best.  

At least one Circuit has described vanity plates as “’an unlikely means by which to 

engage in meaningful “assembly and debate.’”  Perry v. McDonald, 280 F.3d 159, 

168 (2d Cir. 2001) (internal citation omitted).  Second and more importantly, the 

public would be disserved by an injunction that strips Michigan’s personalized 

license plate program of its protection against offensive plates, potentially 

subjecting citizens to license plates such as “F__ckU” or “RAPIST” or to the 

dissolution of the personalized license plate program.  DeVarti fails to meet the 

grounds for injunctive relief. 

2. The challenged statutory language is not facially 
overbroad or vague.  

Again, § 803b(1) prohibits issuance of a personalized plate “that might carry 

a connotation offensive to good taste and decency.”  DeVarti challenges this 

language as facially overbroad and vague. (R. 14 at ¶¶ 61, 64.)  It is neither.   

The scope of the First Amendment overbreadth doctrine “must be carefully 

tied to the circumstances in which facial invalidation of a statute is truly 

warranted.”  New York v. Ferber, 458 U.S. 747, 769 (1982).  Because the doctrine is 

 
15 

Case 2:13-cv-00284-GJQ  Doc #20 Filed 12/05/13  Page 17 of 28   Page ID#183



“strong medicine,” it should be “employed sparingly and only as a last resort.”  Id. 

(quoting Broadrick v Oklahoma, 413 U.S 601, 613 (1973)).  Before a statue may be 

invalidated, the overbreadth involved must be “substantial,” not only in an absolute 

sense but also relative to the statute’s plainly legitimate sweep. United States v. 

Williams, 553 U.S. 285, 292 (2008).   “The overbreadth claimant bears the burden of 

demonstrating, ‘from the text of [the law] and from actual fact’, that substantial 

overbreadth exists.” Virginia v. Hicks, 539 U.S. 113, 122 (2003).   

DeVarti has failed to meet his heavy burden of proof.  He has not 

demonstrated through either the text of the statute or actual fact that a substantial 

amount of protected speech would be targeted by the statute.  Especially given that 

a license plate is government property viewed by a wide audience and its size poses 

inherent space and word/letter-configuration limitations, the language does not give 

officials arbitrary discretion to prohibit a substantial amount of protected speech.  

Additionally, the Department maintains a list of prohibited configurations. 

(R. 14 at ¶ 26) (sample data base attached as Exhibit 4.)1F

2   This routinely updated, 

substantial data base reflects words or configurations that are (1) commonly 

perceived as profane or obscene; (2) of a sexual nature; (3) racial, religious, or ethnic 

slurs; and (4) unacceptable based on society’s collective values, such as “COPKILR.” 

2 See Bassett v. Nat’l Collegiate Athletic Ass’n, 528 F.3d 426, 430 (6th Cir. 2008) 
(“When a court is presented with a Rule 12(b)(6) motion, it may consider the 
Complaint and any exhibits attached thereto, public records, items appearing in the 
record of the case and exhibits attached to defendant’s motion to dismiss so long as 
they are referred to in the Complaint and are central to the claims contained 
therein.”) (internal citation omitted).  (See R. 14, Am. Compl. at ¶¶ 25-27.) 
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(Ex. 4). (R. 14 at ¶ 23.)  It demonstrates that social and political topics and 

viewpoints are not routinely prohibited. 

  Thus, the “connotation offense to good taste and decency” does not lend itself 

to a substantial number of impermissible applications in relation to its legitimate 

sweep.  It is unlikely that the challenged provision will significantly compromise 

First Amendment values.  Isolated situations where that language might sweep in 

protected speech may be remedied through an as-applied challenge.  But the danger 

here is not evident or substantial enough to justify facial invalidation. 

A law is unconstitutionally vague “only if it is so vague that ‘no standard of 

conduct is specified at all.’”  Women's Medical Prof'l Corp. v. Voinovich, 130 F.3d 

187, 197 (6th Cir.1997) (quoting Coates v. City of Cincinnati, 402 U.S. 611 (1971)).  

If a person of ordinary intelligence has a reasonable opportunity to know what is 

included or excluded, the statute is not vague.  See Grayned v. City of Rockford, 408 

U.S. 104, 108 (1972).  Mathematical precision is not required. Id. at 110.  

 A person of ordinary intelligence would understand that profanity, vulgarity, 

and words or phonetic variations of words that have a sexual connotation even if 

they also have a non-sexual usage, would be offensive to good taste and decency and 

would be prohibited on state property to which viewers of all ages are exposed.  Not 

surprisingly, the Eastern District of Michigan analyzed this very provision and 

concluded it was not vague.  See Tuttle v. Land, 2010 WL 2232210 (E.D. Mich., 

2010) (holding that Michigan’s prohibition on the issuance of “a letter combination 

which might carry a connotation offensive to good taste and decency” was not 
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vague) (Ex. 2.).  Other courts have upheld similar language in the license plate 

context.  See, e.g., Martin v. State, Agency of Transp. Dept. of Motor Vehicles, 819 

A.2d 742, 747 (Vt., 2003) (holding that a statute  prohibiting vanity plates “that 

might be offensive or confusing to the general public” was not ambiguous.) 

3. The challenged language is not overbroad or vague as 
applied to DeVarti. 

DeVarti also challenges this language  as applied to him.  (R. 14, Am. Compl. 

at ¶ 66.)  As set forth in Argument I(B)(2) above, neither this Court nor the Sixth 

Circuit or the United States Supreme Court has determined whether personalized 

license plates are government speech or private speech.  If they are government 

speech, viewpoint neutrality is not required.  Bredesen, 441 F.3d at 375-76.  And to 

the extent they are considered private speech, Michigan’s personalized license plate 

program is a nonpublic forum.  

 The Court of Appeals for the Second Circuit has twice held that 

personalized license plates (often called “vanity” plates) constitute a nonpublic 

forum.  See Byrne v. Rutledge,, 623 F.3d 46, 53–54 (2d Cir. 2010); Perry v. 

McDonald, 280 F.3d 159, 167-69 (2d Cir. 2001). But cf  Lewis v. Wilson, 253 F.3d 

1077, 1079 (8th Cir. 2001) (expressing some initial skepticism about characterizing 

a license plate as a nonpublic forum).  In doing so, the Second Circuit considered the 

following five factors:  (1) the State's stated policy in issuing licensing plates was 

vehicle identification; (2) the vanity license plates served the purpose of raising 

revenue; (3) the expressive activity was subject to numerous restrictions; (4) the 

general public did not have unimpeded access to Vermont license plates; and (5) 
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vanity plates are a “highly limited and extremely constrained means of expression” 

because they are “physically restricted by size and shape and by the state's 

interests, including that of vehicle identification.”  Perry, 280 F.3d at 168-69.   

The same is true here.  Michigan’s license plates are for vehicle 

identification, sometimes by law enforcement; the purpose of the personalized 

license plate program is to raise money, not to create a forum for speech; the 

Legislature has placed restrictions on the State’s vanity plate program; and the 

vanity plates are, at best, a very limited means of expression.  If vanity plates are 

private speech, the forum is nonpublic. 

“Control over access to a nonpublic forum can be based on subject matter 

and speaker identity so long as the distinctions are reasonable in light of the 

purpose served by the forum and are viewpoint neutral.” Cornelius v. NAACP Legal 

Defense and Educ. Fund, 473 U.S. 788, 806 (1985).  The restriction does not need to 

be the most reasonable or only reasonable limitation, only reasonable.  Id. at 808.     

Applying that standard here, the Secretary of State’s denial of DeVarti’s 

“War Sux” license plate is reasonable and viewpoint neutral.  The Secretary did not 

deny the plate because it dealt with the topic of war or expressed a particular 

viewpoint on that topic, but rather, because it contained a phonetic variation of the 

word “sucks.”  Prohibition of that word on widely viewed state property is 

reasonable for three reasons:  it has a sexual connotation even if “WAR SUX” does 

not directly suggest that connotation; it is inappropriate for immature audiences; 

and when it appears on a license plate it is thrust on a captive audience.  
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First, the word “suck” or its phonetic variation (sux) has a sexual 

connotation.  Suck has numerous definitions, one of which is “5.  Vulgar Slang.  To 

perform fellatio on.”  The American New Heritage Dictionary (4th ed. 2009).  

Synonyms/related words include “fellate,” “go down on,” and “blow.”  Available at 

TheFreeDictionary, http://www.thefreedictionary.com/suck (last visited December 5, 

2013)  Courts have recognized this vulgar meaning.  The Court of Common Pleas of 

Pennsylvania upheld the recall of a license plate bearing a phonetic spelling of the 

word “sucks” (“55-SUKZ”) as offensive to good taste.  Hunt v. Penn DOT, 47 Pa. D.& 

C. 3d 132, 137 (Pa. Com. Pl. 1987).   

Even in the sports world, where profanity and vulgarity are prevalent, 

Boston Red Sox officials asked their fans to turn “Yankees suck” T-shirts inside out 

at the ballpark. 

http://www.salon.com/news/sports/col/kaufman/2005/09/29/thursaday/index1.html 

Recently, a sports fan was thrown out of a home game at Tropicana Stadium in 

Florida for wearing a “Yankees Suck” T-shirt.  (Tampa Bay Times, Dec. 1, 2013, 

Louis Perez, staff writer:  “Rays fans objects after T-shirt gets him ushered from 

Tropicana field.”)  In reporting the incident, the Lakeland (FL) Ledger refused to 

even print the word, choosing instead to describe it and informing its readers that 

“the word cannot be printed in a family newspaper.” The Ledger.com , available at 

http://www.theledger.com/article/20110526/NEWS/110529558 (last visited 

December 1, 2013).  
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 Second, many young children of reading age ride in vehicles and are 

unwillingly exposed to license plates on other vehicles.  They sometimes amuse 

themselves by reading or playing games with license plates. And because vehicles 

often travel in residential neighborhoods, youth may be exposed to license plates 

from their yards or driveways.  

Courts have often upheld legislation aimed at protecting the physical and 

emotional wellbeing of youth, even where First Amendment rights are concerned.  

See, e.g., FCC v Pacifica Found., 438 U.S. 726 (1978) (government’s interest in 

wellbeing of youth justified special treatment of indecent broadcasting received by 

adults as well as children).  For the same reasons schools may refrain from 

publishing speech that is ungrammatical, poorly written, inadequately researched, 

biased or prejudiced, vulgar or profane, or unsuitable for immature audiences,” 

Hazelwood School Dist. v. Kuhlmeier  484 U.S. 260, 271 (198), the Secretary of State 

should be able to restrict the use of offensive words on license plates that are viewed 

by immature audiences.   

Despite various usages of the word “sucks,” courts have held it can 

reasonably be considered offensive in the school context. For example, in Broussard 

by Lord v. School Bd. of City of Norfolk, 801 F. Supp. 1526, 1537 (E.D.Va., 1992), 

the court held that the school district did not violate the First Amendment rights of 

a twelve year-old student by prohibiting her from wearing a t-shirt bearing the 

message “DRUGS SUCK” because the word “suck” was, in this context, “lewd, 

vulgar, or offensive.”  That court explained that the school's determination was not 
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merely “a prudish failure to distinguish the vigorous from the vulgar,” because “the 

word ‘suck’ does have sexual connotations.” Id. at 1537; see also Myers v. Loudoun 

County School Bd., 500 F. Supp. 2d 539, 553-54 (E.D. Va., 2007) (relying on a 

school's right under Hazelwood to regulate offensive speech in its publications and 

holding that exclusion of an advertisement in a school athletic program that 

contained the word “sucks” or a phonetic variation of the word, was constitutionally 

permissible); Martin v. Parrish, 805 F.2d 583, 584 (5th Cir.  1986) (upholding the 

dismissal of a college teacher for repeatedly using profane language in the 

classroom, including the word “sucks”—“the attitude of the class sucks”).  Notably 

in these cases, “sucks” was not used sexually, yet it was still deemed offensive. 

Third, viewers of license plates are often captive audiences. Courts have 

applied the captive audience doctrine sparingly to protect unwilling listeners from 

protected speech. See, e.g., Rowan v. Post Office Dept., 397 U.S. 728, 736–738, 

(1970) (upholding a statute allowing a homeowner to restrict the delivery of 

offensive mail to his home; Frisby v. Schultz, 487 U.S. 484, 484-45 (1988) (upholding 

an ordinance prohibiting picketing “before or about” any individual's residence).  

And courts have recognized that averting one’s attention is not always possible.  

See, eg., Packer Corp. v. Utah, 285 U.S. 105, 110 (1932) (“The radio can be turned 

off, but not so the billboard or street car placard”);  Lehman v. City of Shaker 

Heights, 418 U.S. 298, 302 (1974) (advertising on city transit system bore risk of 

risk of imposing upon a captive audience). 
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Here, the drivers cannot avoid an offensive word on a license plate in front of 

them because they cannot safety avert their eyes.  And physically avoiding the plate 

by changing lanes may not be possible.  Too, motor vehicles often operate very close 

to homes, where homeowners have a heightened interest in avoiding offensive 

communications. Frisby, 487 U.S. at 484-485. 

In short, the Department’s decision not to issue DeVarti’s WAR SUX plate 

was reasonable and viewpoint neutral.  

DeVarti’s as-applied void-for-vagueness challenge likewise fails.  A person of 

ordinary intelligence would know that “sucks” or its phonetic variation would be 

offensive to good taste and decency, especially on state property used for vehicle 

identification, because it has a sexual connotation—whatever its intended meaning.  

And as stated above, a sexual definition of the word is available in dictionaries, 

where it is sometimes designated as “Vulgar Slang.”  As applied to DeVarti, the 

challenged provision is not void for vagueness. 

B. Alternatively, the claim for money damages should be 
dismissed because Fildey is entitled to qualified immunity. 

Adopting the applicable test and law set forth above in Argument (B), 

DeVarti’s claim for money damages fails because even if the Department’s denial of 

his WAR SUX plate was unconstitutional, Fildey is entitled to qualified immunity. 

As set forth above, it is not clearly established whether personalized plates 

are government or private speech such that a reasonable officer in Fildey’s position 

would know he was violating speech or due-process rights by denying any plate—let 

alone a request for a plate bearing a phonetic version of the word “sucks.”  And even 
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if this Court were to determine that Michigan’s personalized plates are a nonpublic 

forum for private speech, based on existing case law it would not be clear to a 

reasonable officer that denying a request for a license plate bearing a phonetic 

version of a word that has a sexual connotation—even if used in a non-sexual 

context—would be violating the requester’s speech or due-process rights.   

Indeed, courts have upheld denials of vanity plates bearing vulgar or 

offensive language. The Court of Common Pleas of Pennsylvania upheld the recall 

of a license plate bearing a phonetic spelling of the word “sucks” as “offensive to 

good taste.”  Hunt, 47 Pa. D. & C. 3d at 137 (Pa. Com. Pl. 1987).  On grounds that 

they were “offensive to good taste and decency,” courts have also upheld the denial 

of plates bearing other epithets.  The Second Circuit upheld Vermont’s restriction 

on a personalized license plate bearing the letters SHTHPNS (Sh_t happens) after 

determining that the restriction was viewpoint neutral and the State had a 

“legitimate interest in not communicating that message that it approves of the 

public display of offensive scatological terms on state license plates.”  Perry, 280 

F.3d at 170-171.  Similarly, a federal district court in Iowa upheld that State’s 

rejection of “3MTA3, ” which, in a mirror, read “EATME,” and recognized the State’s 

legitimate interest in protecting the public from offensive messages.  McMahon v 

Iowa Dep’t. of Transp., Motor Vehicle Div., 522 N.W.2d 51 (Iowa, 1994).  See also 

Kahn v. Dep’t of Motor Vehicles, 20 Cal. Rptr. 2d 6 (1993) (denying “TP U BG,” 

which in stenography could read as the expletive “f_ck,” because it was “offensive to 

good taste and decency, and explaining that although the “f” word had lost some of 
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its shock value in recent years it was still commonly understood by a substantial 

segment of the population to be an offensive term for sexual intercourse); Katz v. 

Dep’t of Motor Vehicles, 32 Cal. App. 3d 679, 682; 18 Cal. Rptr. 424 (Cal. Ct. App. 

1973) (upholding refusal to issue an “EZ LAY” plate and explaining that it caused 

minimal and incidental restriction on automobile owner’s First Amendment 

freedom of expression and furthered a substantial governmental interest in 

protecting vehicle identification symbol from degradation). 

And again, courts have recognized that in some settings the word “sucks” is 

offensive to immature audience because of its sexual connotation—even where the 

usage is not directly sexual.  See, e.g., Broussard, 801 F. Supp. at 1537; Myers, 500 

F. Supp. 2d at 553-54; Martin, 805 F.2d at 584.   Finally, at least one dictionary not 

only demonstrates that the word “sucks” has a sexual connotation but actually 

identifies the word as “Vulgar Slang.” The American New Heritage Dictionary (4th 

ed. 2009).   Thus, a reasonable official in Fildey’s position would not know he or she 

was violating an individual’s First Amendment or due-process rights by denying a 

request for a “WAR SUX” license plate.  

CONCLUSION AND RELIEF REQUESTED 

For the reasons set forth above, Defendants Secretary of State Ruth Johnson 

in her official capacity and Michael Fildey in his individual capacity respectfully 

request that this Court dismiss the claims against them.  
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Respectfully Submitted, 
 
       BILL SCHUETTE 
       Attorney General  
 

s/Ann M. Sherman 
Ann M. Sherman (P67762) 
Assistant Attorney General 
Attorneys for Defendants  
P.O. Box 30736 
Lansing, Michigan  48909 
517.373.6434  
Email: shermana@michigan.gov  
P67762 

Dated:  December 5, 2013 
 

CERTIFICATE OF SERVICE 
 
I hereby certify that on December 5, 2013, I electronically filed the above document 
with the Clerk of the Court using the ECF System, which will provide electronic 
copies to counsel of record and via U.S. Mail to all non-ECF participants. 

 
s/Ann M. Sherman 
Ann M. Sherman (P67762) 
Assistant Attorney General 
P.O. Box 30736 
Lansing, Michigan  48909  
517.373.6434  
Email: shermana@michigan.gov  
P67762 

 
26 

Case 2:13-cv-00284-GJQ  Doc #20 Filed 12/05/13  Page 28 of 28   Page ID#194

mailto:shermana@michigan.gov
mailto:shermana@michigan.gov


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

MICHAEL MATWYUK and DAVID DeVARTI, 
 
 Plaintiffs, 
v 
 
RUTH JOHNSON, in her official capacity as 
Michigan’s Secretary of State, and MICHAEL 
FILDEY, in his individual capacity, 
 
 Defendants. 
        

 
 
 
No. 13-00284 
 
HON. GORDON J. QUIST 
 
 

Daniel S. Korobkin (P72842) 
Michael J. Steinberg (P49759) 
Kary L. Moss (P49759) 
Attorneys for Plaintiff  
ACLU Fund of Michigan 
2966 Woodward Avenue 
Detroit, Michigan  48201 
313.578.6824 
        

 

Ann M. Sherman (P67762) 
Assistant Attorney General 
Attorney for Defendants  
P.O. Box 30736 
Lansing, Michigan  48909 
517.373.6434  
       / 

 

 
 

INDEX OF EXHIBITS OT DEFENDANTS’ BRIEF IN SUPPORT OF 
MOTION TO DISMISS PLAINTIFFS’ AMENDED COMPLAINT 

 
1. Affidavit of Michael Wartella 
2. Tuttle v Land, et al 
3. Flying Dog Brewery, LLLP v Michigan Liquor Control Commission, et al 
4. Department of State’s sample data base 
 

Case 2:13-cv-00284-GJQ  Doc #20-1 Filed 12/05/13  Page 1 of 1   Page ID#195



Case 2:13-cv-00284-GJQ  Doc #20-2 Filed 12/05/13  Page 1 of 4   Page ID#196



Case 2:13-cv-00284-GJQ  Doc #20-2 Filed 12/05/13  Page 2 of 4   Page ID#197



Case 2:13-cv-00284-GJQ  Doc #20-2 Filed 12/05/13  Page 3 of 4   Page ID#198



Case 2:13-cv-00284-GJQ  Doc #20-2 Filed 12/05/13  Page 4 of 4   Page ID#199



Case 2:13-cv-00284-GJQ  Doc #20-3 Filed 12/05/13  Page 1 of 9   Page ID#200



Case 2:13-cv-00284-GJQ  Doc #20-3 Filed 12/05/13  Page 2 of 9   Page ID#201



Case 2:13-cv-00284-GJQ  Doc #20-3 Filed 12/05/13  Page 3 of 9   Page ID#202



Case 2:13-cv-00284-GJQ  Doc #20-3 Filed 12/05/13  Page 4 of 9   Page ID#203



Case 2:13-cv-00284-GJQ  Doc #20-3 Filed 12/05/13  Page 5 of 9   Page ID#204



Case 2:13-cv-00284-GJQ  Doc #20-3 Filed 12/05/13  Page 6 of 9   Page ID#205



Case 2:13-cv-00284-GJQ  Doc #20-3 Filed 12/05/13  Page 7 of 9   Page ID#206



Case 2:13-cv-00284-GJQ  Doc #20-3 Filed 12/05/13  Page 8 of 9   Page ID#207



Case 2:13-cv-00284-GJQ  Doc #20-3 Filed 12/05/13  Page 9 of 9   Page ID#208



Case 2:13-cv-00284-GJQ  Doc #20-4 Filed 12/05/13  Page 1 of 19   Page ID#209



Case 2:13-cv-00284-GJQ  Doc #20-4 Filed 12/05/13  Page 2 of 19   Page ID#210



Case 2:13-cv-00284-GJQ  Doc #20-4 Filed 12/05/13  Page 3 of 19   Page ID#211



Case 2:13-cv-00284-GJQ  Doc #20-4 Filed 12/05/13  Page 4 of 19   Page ID#212



Case 2:13-cv-00284-GJQ  Doc #20-4 Filed 12/05/13  Page 5 of 19   Page ID#213



Case 2:13-cv-00284-GJQ  Doc #20-4 Filed 12/05/13  Page 6 of 19   Page ID#214



Case 2:13-cv-00284-GJQ  Doc #20-4 Filed 12/05/13  Page 7 of 19   Page ID#215



Case 2:13-cv-00284-GJQ  Doc #20-4 Filed 12/05/13  Page 8 of 19   Page ID#216



Case 2:13-cv-00284-GJQ  Doc #20-4 Filed 12/05/13  Page 9 of 19   Page ID#217



Case 2:13-cv-00284-GJQ  Doc #20-4 Filed 12/05/13  Page 10 of 19   Page ID#218



Case 2:13-cv-00284-GJQ  Doc #20-4 Filed 12/05/13  Page 11 of 19   Page ID#219



Case 2:13-cv-00284-GJQ  Doc #20-4 Filed 12/05/13  Page 12 of 19   Page ID#220



Case 2:13-cv-00284-GJQ  Doc #20-4 Filed 12/05/13  Page 13 of 19   Page ID#221



Case 2:13-cv-00284-GJQ  Doc #20-4 Filed 12/05/13  Page 14 of 19   Page ID#222



Case 2:13-cv-00284-GJQ  Doc #20-4 Filed 12/05/13  Page 15 of 19   Page ID#223



Case 2:13-cv-00284-GJQ  Doc #20-4 Filed 12/05/13  Page 16 of 19   Page ID#224



Case 2:13-cv-00284-GJQ  Doc #20-4 Filed 12/05/13  Page 17 of 19   Page ID#225



Case 2:13-cv-00284-GJQ  Doc #20-4 Filed 12/05/13  Page 18 of 19   Page ID#226



Case 2:13-cv-00284-GJQ  Doc #20-4 Filed 12/05/13  Page 19 of 19   Page ID#227



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 1 of 94   Page ID#228



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 2 of 94   Page ID#229



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 3 of 94   Page ID#230



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 4 of 94   Page ID#231



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 5 of 94   Page ID#232



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 6 of 94   Page ID#233



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 7 of 94   Page ID#234



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 8 of 94   Page ID#235



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 9 of 94   Page ID#236



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 10 of 94   Page ID#237



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 11 of 94   Page ID#238



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 12 of 94   Page ID#239



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 13 of 94   Page ID#240



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 14 of 94   Page ID#241



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 15 of 94   Page ID#242



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 16 of 94   Page ID#243



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 17 of 94   Page ID#244



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 18 of 94   Page ID#245



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 19 of 94   Page ID#246



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 20 of 94   Page ID#247



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 21 of 94   Page ID#248



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 22 of 94   Page ID#249



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 23 of 94   Page ID#250



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 24 of 94   Page ID#251



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 25 of 94   Page ID#252



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 26 of 94   Page ID#253



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 27 of 94   Page ID#254



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 28 of 94   Page ID#255



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 29 of 94   Page ID#256



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 30 of 94   Page ID#257



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 31 of 94   Page ID#258



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 32 of 94   Page ID#259



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 33 of 94   Page ID#260



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 34 of 94   Page ID#261



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 35 of 94   Page ID#262



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 36 of 94   Page ID#263



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 37 of 94   Page ID#264



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 38 of 94   Page ID#265



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 39 of 94   Page ID#266



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 40 of 94   Page ID#267



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 41 of 94   Page ID#268



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 42 of 94   Page ID#269



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 43 of 94   Page ID#270



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 44 of 94   Page ID#271



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 45 of 94   Page ID#272



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 46 of 94   Page ID#273



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 47 of 94   Page ID#274



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 48 of 94   Page ID#275



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 49 of 94   Page ID#276



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 50 of 94   Page ID#277



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 51 of 94   Page ID#278



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 52 of 94   Page ID#279



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 53 of 94   Page ID#280



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 54 of 94   Page ID#281



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 55 of 94   Page ID#282



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 56 of 94   Page ID#283



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 57 of 94   Page ID#284



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 58 of 94   Page ID#285



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 59 of 94   Page ID#286



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 60 of 94   Page ID#287



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 61 of 94   Page ID#288



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 62 of 94   Page ID#289



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 63 of 94   Page ID#290



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 64 of 94   Page ID#291



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 65 of 94   Page ID#292



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 66 of 94   Page ID#293



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 67 of 94   Page ID#294



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 68 of 94   Page ID#295



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 69 of 94   Page ID#296



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 70 of 94   Page ID#297



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 71 of 94   Page ID#298



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 72 of 94   Page ID#299



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 73 of 94   Page ID#300



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 74 of 94   Page ID#301



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 75 of 94   Page ID#302



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 76 of 94   Page ID#303



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 77 of 94   Page ID#304



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 78 of 94   Page ID#305



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 79 of 94   Page ID#306



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 80 of 94   Page ID#307



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 81 of 94   Page ID#308



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 82 of 94   Page ID#309



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 83 of 94   Page ID#310



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 84 of 94   Page ID#311



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 85 of 94   Page ID#312



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 86 of 94   Page ID#313



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 87 of 94   Page ID#314



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 88 of 94   Page ID#315



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 89 of 94   Page ID#316



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 90 of 94   Page ID#317



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 91 of 94   Page ID#318



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 92 of 94   Page ID#319



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 93 of 94   Page ID#320



Case 2:13-cv-00284-GJQ  Doc #20-5 Filed 12/05/13  Page 94 of 94   Page ID#321


	019 Motion to Dismiss
	020 Brief in Support of Motion to Dismiss
	Concise Statement of Issues Presented
	statement of facts
	Argument
	A. Matwyuk lacks standing to bring his claims for declaratory relief, the claims are moot, and he has not met the grounds for such relief.
	1. Matwyuk lacks standing to bring his claims for declaratory relief.
	2. Matwyuk’s facial claims are moot.
	3. Matwyuk has not met the grounds for declaratory relief.

	B. Fildey is entitled to qualified immunity on Matwyuk’s money damages claim.
	1. This Court should decline to reach the constitutional issue.
	2. There is no clearly established law governing Fildey’s actions.
	a. The Sixth Circuit construes specialty plates differently than other circuits.
	b. Personalized license plate case law from other jurisdictions is inconsistent.



	II. DeVarti’s claims should be dismissed.
	DeVarti brings facial and as-applied overbreadth and vagueness challenges based on the denial of his WAR SUX vanity plate, and seeks declaratory and permanent injunctive relief and money damages against Fildey in his individual capacity.  (R. 14, Am. ...
	A. The claims for declaratory and injunctive relief should be dismissed because DeVarti has not met the grounds for permanent injunctive relief and the challenged statute is not unconstitutional facially or as-applied.
	1. DeVarti has not met the grounds for permanent injunctive relief.
	2. The challenged statutory language is not facially overbroad or vague.
	3. The challenged language is not overbroad or vague as applied to DeVarti.

	B. Alternatively, the claim for money damages should be dismissed because Fildey is entitled to qualified immunity.

	Conclusion and Relief Requested

	020-1
	020-2
	020-3
	020-4
	020-5

